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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Smti. K.R.Deka, A.J.S.  

Ref: G.R.  case no.312/17  

          State                      

            -vs-  

Kankan Das………..Accused person  

u/s 279/337 I.P.C. 

EVIDENCE RECORDED ON: 4.1.18,16/2/18,31/3/18,27/6/18,10/8/18 

ARGUMENTS HEARD ON:1/10/18 

JUDGEMENT DELIVERED ON:12.10.18 

ADVOCATES APPEARED: 

FOR the State :Mr.D.Talukdar,A.P.P. 

FOR the Accused: Smti. R.Sarma ,Advocate. 

           

    JUDGEMENT 

1. The case of the prosecution in brief is that a F.I.R. was filed on 

01/03/17 in the Nalbari P.S. by the informant Jitu Sarma against the 

accused driver of a bus bearing registration number no AS 25 BC 3545 

alleging inter alia that on 5/2/17 at 2:00p.m. at night, the aforesaid bus 

was leaving for Thamna in Baksa and was carrying passengers from the 

groom’s side after completion of a marriage ceremony in Alokpur when  

the bus being driven rashly and negligently drove over the feet of 

informant’s brother Dimbeswar Sarma in Alokpur and injured him 

grievously. 

 

2. On receiving the FIR the Nalbari P.S. registered Nalbari P.S. 

no.148/17 u/s 279/338 I.P.C. and started investigation. On completion of 
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investigation the I.O. submitted charge sheet against the accused Kankan 

Das u/s 279/337 I.P.C. 

 

3. In pursuance of the process issued the accused person appeared 

before the court and on his appearance the copies of the case as per the 

mandate of law u/s 207 I.P.C. were furnished to the accused person. 

Thereupon prima facie case was found against the accused person u/s 

279/338/427 I.P.C and the particulars of the offences u/s 279/338/427 

I.P.C. were explained to the accused person and he was asked whether he 

will plead guilty of the offences charged or claimed to be tried. He had 

pleaded not guilty and claimed to be tried. 

 

4. During the trial the prosecution side examined eight witnesses 

including I.O. The 313 Cr.P.C. statements of the accused was of denial.The 

defence side declined to adduce any evidence. 

 

5.      I have heard the arguments of both the sides.  

 

POINTS FOR DETERMINATION 

 

      Whether on 5/2/17 at 2:00 a.m., the accused Kankan Das drove bus 

bearing registration number bearing AS 25 BC 3545 in a public way rashly 

and negligently as to endanger human life and thereby committed an 

offence punishable u/s 279 I.P.C.? 

 

      Whether on 5/2/17 at 2:00 a.m., the accused Kankan Das drove bus 

bearing registration number bearing AS 25 BC 3545 rashly and negligently 

and caused hurt to Dimbeswar Sarma, and thereby committed an offence 

punishable u/s 338 I.P.C.? 

 

DISCUSSION, DECISION AND REASONS : 
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6. P.W.1 is Jitu Sarma,informant.He stated that he does not know the 

accused person. He deposed that on 5/2/17 at 2:00a.m. at night he was 

at home. Upon hearing hue and cry he came out of his house and saw 

that the bus of the bridegroom’s side had ran over the foot  Dimbeswar 

Sarma. He took his brother in 108 ambulance to Nalbari civil hospital. He 

was referred to Guwahati for treatment. Thereafter he filed this case. 

Exhibit 1 is the FIR and Exhibit 1(1) is his signature. 

7.  In his cross examination he deposed that his house is 5 houses 

away from the place of marriage.  The accident took place in front of the 

residence of Jun Sarma.Jun Sarma’s house is three house away from the 

house where the marriage took place. He stated that he does not know for 

whose fault the accident occurred. It is not a fault that accident occurred 

due to his brother’s fault. 

8. P.W.2 is Jon Sarma. He deposed that he knew the informant. But he 

does not know the accused person.  He stated that on 5/2/17 at about 

2:00am he was sleeping in his house. He heard shouts of ‘marilu,marilu'. 

He came out of his house and saw Dimbeswar lying in front of his house. 

He was taken in 108 ambulance to hospital. Thereafter informant filed this 

case. 

9. In his cross examination he deposed that he has not seen 

Dimbeswar being hit. He does not know for whose fault the accident 

occurred. He heard from other persons that victim was hit by a bus. 

10. P.W.3 is Dinesh Sarma. He deposed that he knew the informant but 

he does not know the accused. On 5/2/17 at about 1:00-2:00p.m., he was 

participating in a marriage in Alokpur village. He came out and heard hulla 

on the streets. He saw a bus leaving. The victim was lying on the road.He 

sustained injuries in his right leg. He was taken to SMK civil hospital and 

thereafter to Guwahati for treatment. He does not know the registration 

number of the bus. 
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11. In his cross examination he deposed that he has not himself seen 

the incident. He does not know for whose fault the accident occurred. He 

heard from others that victim was hit by a bus. 

12. P.W.4 is Dimbeswar Sarma@ Dulla.He stated that the informant is 

his brother . He does not know the accused. Incident occurred on 

5/2/17at 2:00p.m. He was proceeding on foot from Alokpur towards 

National highway on the left side of the road. The bus hit him from the 

back side. The tyres of the bus rolled over his right leg. His uncle aunt and 

brother took him to SMK civil hospital and thereafter he was referred to 

GMCH. He stayed in GMCH for a day. He sustained injuries in his right leg. 

The bus was a fault as he was on his side of the road. 

13. In his cross examination he deposed that incident occurred 4/5/ 

houses away from the house where marriage took place. Many people 

from the marriage place were gathered in the place of occurrence. It is 

not a fact that he was drunk due to which he lost his balance and hit feet 

came under the tyre of the bus. It is not a fact that accident did not occur 

due to his fault. He does not know the driver of the bus. 

14. P.W.5 is Dr. Bipul Sarma,medical officer. He stated on 6/2/17 he was 

working in SMK civil hospital.  as M&H.O-I On that day at about 2:20 a.m, 

he examined one Dimbeswar Sarma, 40 years,male village Alokpur,Ward 

no-2,P.S & District. Nalbari bearing emergency no.2355/17 in connection 

with Nalbari PS case no.148/17. The patient was not escorted by police 

but accompanied by Sunita Devi. On examination he found the following 

injuries- 

  1. Extensive laceration involving right ankle joint and 

proximal part of right foot. Bleeding was present. STICHES APPLIED. 

2.Laceration 2cm over chin. 

 The patient was complaining of chill and inability to move right foot. 

Patient took alcoholic drink but was oriented to place and time. He was 
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referred to GMCH.Later patient was under treatment in plastic surgery 

department of GMCH. 

 In his opinion, he stated that injury was simple in type,age of injury 

half an hour and caused by blunt object.Exhibit 2 is the medical report and 

Exhibit 2(1) is my signature. 

15. In his cross examination he stated that injury may occur upon fall 

on hard substance. 

16.  P.W.6 is Shon Malakar. He stated that he knew the informant but he 

does not know the accused. The incident occurred on 5/2/17 in Alokpur 

village at 2:00a.m, at night. He stated that he went to attend a marriage 

in their village. The groom’s party arrived in a bus in their village. After the 

marriage ceremony was over, the villagers went to their respective houses. 

When the bus was about to leave,one tyre of the bus went over the foot 

of Dimbeswar Sarma. There was hue and cry. 108 ambulance was called 

and the victim was taken to hospital. He arrived in the scene and saw 

Dimeswar falling in the ground. Police took his statements. 

17.  In his cross examination he stated that he does not know for whose 

fault the accident occurred. 

18.  P.W.7 is Mantu Kr. Das. He deposed that on 4/3/17 , he was 

working as MVI in DTO office Nalbari. On that day, on police requisition 

vide Nalbari P.S. case no.148/17 he examined one MCV bus bearing 

registration no. AS 25 BC 3545 at Thakuria Dhaba, N.H.-31. On 

examination , he found as follows:- 

 1) Crack mark on the front wind shield glass. Mechanically the 

vehicle was found fit. Exhibit 3 is the M.V.I. report and Exhibit 3(1) is his 

signature. 

 14. Defence declined to cross examine this witness. 

19.  P.W.8 is Bhabesh Kalita,investigation officer. He deposed that on 
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1/3/17 he was working as A.S.I. in Nalbari P.S.On that day, one Jitu Sarma 

filed a written FIR in the Nalbari P.S. The O.C. registered Nalbari P.S. case 

no.148/17 u/s 279/338 I.P.C. and I was given the task on investigation. I 

visited the place of occurrence,drew sketch map, recorded the statements 

of witnesses. He seized the vehicle bearing no.AS 25-BC 3545 along with 

the vehicle documents from the place of occurrence. He conducted MVI of 

the said bus. On 4/3/17, the accused was apprehended along with the 

vehicle. Thereafter, his statements were recorded and he was allowed to 

go on bail. The victim was sent to medical. He collected the medical report 

on 27/3/17. He collected the MVI report through post. Upon completion of 

investigation, he filed charge sheet against the accused Kankan Das u/s 

279/338 I.P.C. Exhibit 4 is the sketch map and Exhibit 4(1) is his 

signature. Exhibit 5 is the seizure list and Exhibit 5(1) is his signature. 

Exhibit 6 is the charge sheet and Exhibit 6(1) is his signature 

20.  In his cross examination he stated that the house of Ajit Deka and 

Bhaben Deka are on the northern side of the place of occurrence. He did 

not record their statements. The houses of Harekrishna Sarma and Lohit 

are on the southern side of the place of occurrence. He did not record 

their statements.  It is not a fact that he did not conduct the investigation 

properly and filed charge sheet. 

21.  The informant  PW.1 Jitu Sarma who is the brother of the informant 

filed the FIR Exhibit 1 after about 26 days of the incident . Upon perusing 

his evidence it is seen that he arrived in the place of occurrence after the 

incident occurred. He also does not know for whose fault the accident 

occurred. Regarding the delay in lodging the FIR exhibit 1, this witness 

attributed the delay to the treatment of his brother which was done in 

GMCH, Guwahati. But there is no medical document produced from GMCH 

in order to believe his version . So far as Exhibit 2 medical report of the 

medical officer is concerned , although patient was referred to plastic 

surgery Dept, of GMCH, as no medical document was furnished from 

GMCH, the delay of 26 days is held not to be properly explained. 
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22.  PW.2 Jon Sarma stated that on that day he heard cries of ‘marilu, 

marilu’ and came out of his house and saw P.W.5 Dimbeswar lying in front 

of his house. This witness also stated that he did not see for whose fault 

the accident occurred. Hence this witness is also not of any help to the 

prosecution case. In the same tune as P.W.3, P.W.4 who came out of the 

marriage house saw P.W.5 lying on the road in injured condition. He stated 

that a bus had left the place. But he was unable to state the number of 

the bus and also unable to identify the bus driver. This witness also could 

not state for whose fault the accident took place. P.W.6 is Shon Malakar. 

From his evidence it is seen that this witness is also not a direct witness. 

He saw the victim lying on the road when he arrived at the scene. This 

witness also did not see for whose fault the accident occurred. 

23.  Let us now come to the evidence of victim Dimbeswar Sarma, 

P.W.4. This witness stated that the incident occurred when he was walking 

from Alokpur towards the National Highway at about 2:00a.m. at night 

after attending the marriage. This witness claimed that he was on the left 

side of the road when a bus hit him from the back side and one tyre of the 

bus went over his right foot. He stated that thereafter he was shifted to 

SMK civil hospital. He stated that the bus was at fault because he was 

proceeding in his side of the road. I find the evidence of p.w.4 to be 

doubtful because his house is in Alokpur village and he failed to state as to 

why at 2:00a.m. at night he had to proceed to the highway after attending 

the marriage, Moreover the victim did not describe that the bus was in his 

speed or it was driven rashly by the driver. The bus was carrying 

passengers of the groom’s side and came from Thamna, Baksa according 

to the FIR. Had the passengers of the bus been examined the truth would 

have surfaced but I.O. did not examine the passengers. Moreover the 

width of the road where the accident allegedly took place is not seen in 

the Exhibit 4 Sketch map. Merely stating that a vehicle hit a victim without 

properly stating what was the rashness or negligence in driving the vehicle 

will not attract sec 279/337 I.P.C. The medical report Exhibit 2 proved by  
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P.W.5 , m.o. shows that victim was under influence of alcohol when he 

was examined by doctor on 6.2.17. There is every possibility that the 

victim foot came under the tyre of the vehicle due to his own fault or as 

he was under influence of allochal. 

24.   From the aforesaid discussion, the elements of the testimony of the 

witnesses is not clear and cogent as whether the vehicle, bearing regd. 

No.AS 25 BC 3545 was driven in a rash and negligent manner by the 

accused as a consequence of which the accident occurred. 

 

25. There are degrees of negligence and rashness and in order to 

amount to criminal rashness and criminal negligence,one must find that 

the rashness was of such a degree as to amount to taking a risk knowing 

that the risk was of such a degree that injury was most likely to 

occasioned thereby. The criminality lies in running the risk or doing such 

an act with recklessness and indifference to the consequence. 

 

26. In the instant case the prosecution has not been able to place 

before the court creditable and convincing evidence to show the 

involvement of the accused in the commission of the offences charged 

with to justify a conviction. 

 

27. The court cannot form an opinion on mere conjectural hypothesis 

and fix liability on the accused without the offences being proved beyond 

all reasonable doubt and accused is held entitled to get the benefit of 

doubt. 

 

28. In the backdrop of the entire evidence on record and taking into 

account the facts and circumstances of the case, the accused Kankan Das 

is acquitted of the offences u/s 279/338 I.P.C. on benefit of doubt and he 

is set at liberty forthwith. 
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29. Bail bonds will remain cancelled after six months. 

 

30. Judgment is written in separate sheets and delivered in open court. 

 

 Given under my hand and seal of this court on this the 12th day of 

October, 2018. 

 

                                                                 (Smti.K.R.Deka) 

                                                  Chief Judicial Magistrate, Nalbari. 
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Appendix: 

Witnesses for the prosecution 

P.W.1, Jitu Sarma,informant 

P.W.2,Jon Sarma 

P.W.3,Dinesh Sarma, 

P.W.4 ,Dimbeswar Sarma@ Dulla 

P.W.5, Dr. Bipul Sarma 

P.W.6,Shin Malakar 

P.W.7.Mantu Kr. Das,MVI 

P.W.8 Bhabesh Kalita,I.O. 

Witnesses for the defence 

Non 

Prosecution Exhibits:- 

Exhibit 1     F.I.R. 

Exhibit 1(1),….Signatures of informant Jitu Sarma. 

Exhibit 2 Medical report. 

Exhibit 2 (1) Signature of Dr.Bipul Sarma. 

Exhibit 3 MVI report. 

Exhibit 3 (1) Signature of Mantu Kr. Das, MVI. 

Exhibit 4 Sketch map. 

Exhibit 4(1) Signature of ASI Bhabesh Kalita, I.O., of this case. 

Exhibit 5 Seizure list. 

Exhibit 5 (1) Signature of ASI Bhabesh Kalita, I.O., of this case. 
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Exhibit 6 Charge sheet. 

 

Exhibit 6 (1) Signature of ASI Bhabesh Kalita, I.O., of this case. 

Defence Exhibits 

Non 

 

 
    ( Smti K.R.DEKA) 

            Chief Judicial Magistrate, Nalbari.   

 

 

 

 


